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IN THE COURT OF APFEAL OF NEW ZEALAND

CA
. N THEMATTER Toe Eploymes Relaions Act
AND
AN THE MAITER nfan applicadon fox kave - appost
1o the Coamt of Appaal

RETWEEN NEW ZEALAND FIRE
SERVICE COMMISSION

Appellant

AND NEW ZEALAND
IROVESSIONAL
FIREFIGHTERS® UNION INC

Respondent

MEMORANDUM OF COUNSEL FOR THE AFPELLANT IN SUFFORT
OF AFPLICATION FOR LEAVE T0) APFEAL AGAINST A DECISION

OF THE EMPLOYMENT COURT
DATED 16 ‘BEHMER 2005

Btoadinors Barosr
o Soticiions
LOURY OF APPEAL 210-2-3 Blatr Street
PO Box 19N
1§ SEP 2608 X SP 21007
- WELLINGTON
- WELLNGTON Phona 04 Z01 5427
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MAY IT PLEASE THRS HONOURABLE COURT:

INTRODUCTION

1. Thix Memomadom is filed by Conassl for the Appellant in support of an
mﬂﬂh&ﬂ!ﬂﬁﬂ#h@ﬂlﬁmﬂﬂ the Empicyment Court’s decision iy

MM(WG 1803}, mnmngmzuu: u copy of whivh
ix filad with this Memorandum,

2. hﬁmmummmmmﬂmmﬂemmm

1 ERNZ 212 (m}awlph 25-28.

3 This appeal is one that invalves questions of lyw (it are of considemble
gonan] and pablic importamce and, steordingty, ought ta be subeittad o
thin Coumt for docision.

TEE BACEGROUND TO TBE PROCEEINNGS

4, mrm&mmﬂummmm}rmwmmﬂ
Firefighters Uniop, fled an Amendsd Staternant of Claim dated
13 September 2004 in the Employrent Comst, The Appellatt applisd to
ave the Umion's clebms ttrock out by the Employment Count. The
Eropiovrnent Cogri declined to do 56, aerd an application wae made 1
appeal thet deticion to this Sourt.

3. hmm¢hmﬂm&mmmmmimm

“We acospt that the iswes refating to the entitiemonty of
Jirafightors 1o holidty pay are important ikyues both for the
Commciraion and for the Taton's mombers.  But we ore not
convinged thal it 1 appropricee Jo grant isxve to appeal ot
hix stage of the proceeging. The isswes reluting to the et io
be opplied # tha striking owi of procesding: are not miiers of

PDF created with FinePrint pdfFactory Pro trial version www.pdffactory.com



http://www.pdffactory.com

[Lialejla]esacalH 847995082

. -7
1553 200 15790 MEZ FEREF FEHTERE {R1M + MIKE MOEANEY M. b1k I.E:r
e o R s

16-BEP-2805 L1519  FROM  ORMLEY MOREM YO FIREFIGHTERS P Barle

gengral public importance which justify an appel af this
stoga of the procecding. And the daclining of feave to appeal
of this s1age does not deprive the Commixsion of the chamce
mmmmmmmmwxm
it is dissqtigfed with the final mutcome of the Kmployment
Court groceedings. "
6.  The cate was subkequently heard by the Ewploymest Coust, and
detesruined n ite decision dmed 22 Augeat 2005 (WC 18/05). In that

decision the Bmploymest, Coart concloded ot paragtapl 68 that

“We cowclude that the fivefighters are not estoppud from
arguing that the rervice kas not compliad with the Holidays
Aot 203 Tha Act is xigwificemily and materisdly different
Jromi the 1981 Aef, particwierly ix refetion 10 thi; eRRIemEnE
o cliternative days for wieking on public holidays.  The
current collective agrecment does not comply with the 2003
Act bevause it dort not provide for alternative halidays ie b
token on daye wiich woald otherwisa be working days. "

2, This conclosisn, and me reakonme uedertying this conciusion, ovoived
findamenial ervars of law. '

m«rmﬂuwWMilmmnl
3 mmMmm“amotuwmmmmM

(# By bokling tht the Giffareaces batween the Felidays Act 1981 and
the Hobidays Act 2003 were “relovamt o the provémt ceos”
{patagrood 15 of fe judgoet) snd “material” {pumgraph 65 of the
judgment), withont sxplaning why this wis #o.

{H) By conclvdiog that there wore relevant snd meierial differencos
between the Holidays Act 198 as interpreted by the Conrs, aud
the Helidays At 2003.

{i) By concluding vhat the days provided to Seafightors as sbiermative ‘
holicays for working ow public liolidays were mut “otherwise
working Gays” (refer, fr cxample 1w paragrph 31 of fio
Joadgment),
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{iv) Bymmmmmm:nmmuamumw
the Employment Cout n_Smali v New Zeglapd Pirs, fe
Mmzimmmuymw#h'wwﬂms

, mmﬁmmmigunmmmmmmnwm
1983, but was now sald not to peevides altemative hefidayn for
workitig o public hotidays wdet the Folidays Act 2003, when the
differencs botwem deys i liew and ahtcreative holidays is onc of

{v}  Holing at paragraph 62 of its judpment that it was got dpex to e
purtiss % aproe whan a day begios and ends, for G ppases of
aafaneihy Whewm werk i perfwened sm o2 publia  heliday,
notwithstanding that the wording of 5 44(2) of the Holidays Ast
mmwwammmmm_gm

ail Fh b nid Gre (WC 2105, 11 Felunay

Mpmmuuﬂﬂum try s Ja,

5,  These ismex of Isw do 2ot isvelve of relxfc to the {ntarpretation of an
epployment agreomut or & coliewtive etnploymert agreeréyr wnd,
sccordingly, the exclugion in £214{1) of the Employrent Relaticms Aot
2008 daes not apply.

The geeteral impartance of Theay questions of Ivw
10, Thew questions of law are of significant gencral importence:

)  The issue of whether there am no materig} differences betwesn the
satitiement to « paid dxy i ey kv working on a public holidey
undix the Holidays Ast 1981 as interpeated by the Courts, and the
entitlianont to & peid alternadive holidsy uoder the Holideys Act
2003, 1z of imponance to amployens and employees geoanly,
partivularfy those thet operate agmed oportionsl rosters ruch s
the Appellant.

(1)  The approarh takm by the Employment Count to the inferprotation
of tie Holidays Aot 2003 reives izsuet of sipgnificant general

&
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irsportance regending the impact of & munber of provisions i the
Halidays Act 2003 on the existing common law. In this regend,
MMMMWWMWMMﬂhM
DRl tha GURCT Of GECTICINENOn by tis Cowr

(i}  This case also gives risc to the eipnificant penowral question of the
Employmest Court diverging from its previous decislon (i this
e Srall) withoat sepiaining winy.

(iv)  The =us of tho parties being sble to agrer on when & day begizn
and ands will also buove brosd mamifications for smiployers sl
ampkiyess peneraliy. '

Tnsmics of pinhlic intportanes

13, This appeal ase reises significant souns of wublic importauwce. As detailed
in the affidevit of Viscent Patrick Athuckle filed inthe fst spplication for
loave 3o appeal in this tase, the Appeiisnt is 2 poblie sector orgrmisathn.
Kt facey extramely sarioee fnsteisl immbications diat gre Hkely to be in e
order of many witlions af dalles per nnum, i the ovedt the waeent
position agreed to by te Chief Execwtive of tha New Zealand Fire Sarvice
mﬁﬁamwﬁoﬁﬂmﬂ&ﬁmﬂmm&mmﬂmw
cmployment agresment regording paid days off Ror working o public
hotidiys is vesiled from, This signifieant cost implisation is Hkely 1o hkve
mwmmmdhrmsmwi;w

of public importasce.

Councloging

i3, For these seasons, 8 is submdned mat the grotnos for leave set o in
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$.214(0) of the Employmens Relatons Act 2000 o mat, and tht this
{ouyi should graat leave secordingly.

DATED wt Wellingtom this 16% day of September 2005

Coust of Appaal
Wellington
ANDTO:  Toe Repistmr
Exployment Court
Wellington
ANDTO:  The shovensmod Respandent
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